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 Tracy Wagner was standing in a customer service line at a K-Mart store *** when she 

was suddenly and inexplicably attacked from behind. [Mrs. Wagner] alleged that Sam Giese, a 

mentally disabled patient of the Utah State Development Center (“USDC”), “became violent, 

took [Mrs. Wagner] by the head and hair, threw her to the ground, and otherwise acted in such a 

way as to cause serious bodily injury to her.” 

 USDC employees had accompanied Mr. Giese to K-Mart as part of his treatment program 

and had remained in K-Mart to supervise him. While this particular episode of violence was 

sudden, it was not altogether unpredictable. Mr. Giese had a history of violent conduct and 

presented a potential danger to the public if not properly supervised. 

 Mrs. Wagner *** subsequently filed a complaint [in negligence] against USDC and the 

Utah Department of Human Services, the state agency under which USDC operates, for failure to 

“properly supervise the activity of” Mr. Giese while he was in its care. Because the defendants to 

this matter are all governmental entities, they moved to dismiss the complaint under Utah Rule of 

Civil Procedure 12(b)(6) for failure to state a claim, arguing that Mrs. Wagner’s injuries arose 

out of a battery, a tort for which the government is immune from suit. [The defendants argued 

that] under the Governmental Immunity Act, *** the defendants could not be held liable for 

injuries arising out of the battery here. The district court agreed with the government and 

dismissed the *** complaint, holding that because Giese initiated a contact with “deliberate” 

intent, his attack constituted a battery and the government was immune under the statute. 

 [Mrs. Wagner] appealed the decision to the court of appeals, arguing that the intentional 

tort of battery requires proof of both an intent to make a contact and an intent to cause harm 

thereby, and because Mr. Giese was mentally incompetent to formulate the intent to cause harm, 

his attack could not constitute a battery as a matter of law. [The defendants argued that a] *** 

person need not intend to cause harm or appreciate that his contact will cause harm so long as he 

intends to make a contact, and that contact is harmful. 

 [The court of appeals affirmed the trial court’s dismissal of the complaint] 

 *** [Mrs. Wagner] argue[s] that Mr. Giese's attack could not legally constitute a battery 

because that intentional tort requires the actor to intend harm or offense through his deliberate 

contact, an intent Mr. Giese was mentally incompetent to form. The State, on the other hand, 

argues that the only intent required *** is simply the intent to make a contact. The contact must 

be harmful or offensive by law, but the actor need not intend harm so long as he intended 

contact. 

 *** While there is some variation among the definitions of the tort of battery, Prosser and 

Keeton on the Law of Torts § 8, at 33-34 (W. Page Keeton et al. eds., 5th ed. 1984) (hereinafter 

Prosser), Utah has adopted the Second Restatement of Torts to define the elements of this 

intentional tort, including the element of intent. Tiede v. State, 915 P.2d 500, 503 n.3. The 

Restatement represents a "concept [of the law] consistent with the most common usage in 

judicial opinions in tort cases." Prosser, supra, § 8, at 34. The Restatement reads: 

  An actor is subject to liability to another for battery if 



  (a) he acts intending to cause a harmful or offensive contact with the   

  person of the other *** and 

  (b) a harmful contact with the person of the other directly or indirectly results. 

Restatement (Second) of Torts § 13 (1965). 

  The only point of dispute in this case is whether the language of the Restatement requires 

Mr. Giese to have intended not only to make physical contact with Mrs. Wagner, which [Mrs. 

Wagner] *** concede[s] he did, but also to have intended the contact to be harmful or offensive. 

In other words, is a battery committed only when the actor intends for his contact to harm or 

offend, or is it sufficient that the actor deliberately make physical contact, which contact is 

harmful or offensive by law? *** 

 We conclude that the plain language of the Restatement, the comments to the 

Restatement, Prosser and Keeton's exhaustive explanation of the meaning of intent as described 

in the Restatement, and the majority of case law on the subject in all jurisdictions including Utah, 

compels us to agree with the State that only intent to make contact is necessary. 

 In order for a contact to constitute a battery at civil law, two elements must be satisfied. 

First, the contact must have been deliberate. Second, the contact must have been harmful or 

offensive at law. We hold that the actor need not intend that his contact be harmful or offensive 

in order to commit a battery so long as he deliberately made the contact and so long as that 

contact satisfies our legal test for what is harmful or offensive. 

 *** Prosser described intent as "one of the most often misunderstood legal concepts." 

Prosser, supra, § 8, at 33. Because intent is also "one of the most basic, organizing concepts of 

legal thinking," id., it is crucial that the term is properly defined and understood. We begin our 

analysis with the language in the Restatement itself. 

 The Restatement defines a battery as having occurred where "[an actor] acts intending to 

cause a harmful or offensive contact." Restatement (Second) of Torts § 13. The comments to the 

definition of battery refer the reader to the definition of intent in section 8A. Id. § 13 cmt. c. 

 Section 8A reads:  The word "intent" is used throughout the Restatement of this Subject 

to denote that the actor desires to cause the consequences of his act, or that he believes that the 

consequences are substantially certain to result from it.  

  Section 2 of the Restatement (Second) of Torts defines the term "act" as "an external 

manifestation of the actor's will and does not include any of its results, even the most direct, 

immediate, and intended." Id. § 2. To illustrate this point, the comments clarify that when an 

actor points a pistol at another person and pulls the trigger, the act is the pulling of the trigger. 

The consequence of that act is the "impingement of the bullet upon the other's person." Id. It 

would be improper to describe the act as "the shooting," since the shooting is actually the 

conflation of the act with the consequence. For another example, the act that has taken place 

when one intentionally strikes another with his fist "is only the movement of the actor's hand and 

not the contact with the others body immediately established." Id. Thus, presuming that the 

movement was voluntary rather than spastic, whether an actor has committed an intentional or 

negligent contact with another, and thus a tort sounding in battery or negligence, depends not 

upon whether he intended to move his hand, but upon whether he intended to make contact  

thereby. 



 The example the Restatement sets forth to illustrate this point is that of an actor firing a 

gun into the Mojave Desert. Restatement (Second of Torts) § 8A cmt. a. In both accidental and 

intentional shootings, the actor intended to pull the trigger. Id. Battery liability, rather than 

liability sounding in negligence, will attach only when the actor pulled the trigger in order to 

shoot another person, or knowing that it was substantially likely that pulling the trigger would 

lead to that result. Id. § 8A cmts. a & b. An actor who intentionally fires a bullet, but who does 

not realize that the bullet would make contact with another person, as when "the bullet hits a 

person who is present in the desert without the actor's knowledge," is not liable for an intentional 

tort. Id. 

 *** We agree with [Mrs. Wagner] *** that not all intentional contacts are actionable as 

batteries, and that the contact must be harmful or offensive in order to be actionable. We do not 

agree, however, that, under our civil law, the actor must appreciate that his act is harmful or 

offensive in order for his contact to constitute a battery. *** 

 *** Prosser echoed the Restatement when he clarified that "the intent with which tort 

liability is concerned is not necessarily a hostile intent, or a desire to do harm. Rather, it is an 

intent to bring about a result which will invade the interests of another in a way that the law 

forbids." Prosser, supra, § 8, at 36. While it may be argued that this statement means that the 

actor must intend that the contact be forbidden, all ambiguity on the point is eviscerated by 

Prosser's next comment, in which he lists as one type of intentional tort the act of "intentionally 

invading the rights of another under a mistaken belief of committing no wrong." Id. § 8, at 37. 

 *** We recognize that, in this instance, the retained immunity doctrine bars the 

caretakers of such a handicapped person from taking responsibility for the conduct of their 

charge. It is unfortunate, and perhaps it is improvident of the State to retain immunity in this 

area. But it is not our role as a judiciary to override the legislature in this matter; it is for us only 

to interpret and apply the law as it is. ***  

   Applying the rule we have laid out today to the facts of this case, it is clear that Mr. 

Giese's attack constituted a battery upon Mrs. Wagner. There is no allegation that his action was 

the result of an involuntary muscular movement or spasm. Further, [Mrs. Wagner] concede[s] 

that Mr. Giese affirmatively attacked her; [she does] not argue that he made muscular 

movements that inadvertently or accidentally brought him into contact with her. 

 *** So long as he intended to make that contact, and so long as that contact was one to 

which Mrs. Wagner had not given her consent, either expressly or by implication, he committed 

a battery. Because battery is a tort for which the State has retained immunity, we affirm the court 

of appeals' decision to dismiss the case for failure to state a claim. 

 [Concurring opinions omitted.] 


